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INTRODUCTION
1. On 3, 4 and 5 May 2011, the Plumbers, Gasfitters, and Drainlayers Board (“the Board”) convened to consider disciplinary charges against a registered person, Mr Paul Brynley Gee (“Mr Gee”), of Nelson.

2. The Board considered matters detailed in a notice of charges served on Mr Gee pursuant to section 43(1) of the Plumbers, Gasfitters and  Drainlayers Act 1976 (“the 1976 Act”).  The charges were laid By Mr Anthony Hammond (“Mr Hammond”), under section 42(1)(b) and (c) of the Act, which alleged that Mr Gee:

a. being a craftsman gasfitter and a craftsman plumber, had been guilty of such improper or incompetent conduct in performing his work as rendered him unfit to be registered under the Act (section 42(1)(b)); or, in the alternative that

b. he is guilty of  an act or omission contrary to the integrity of gasfitting trade  (section 42(1)(c)).

3. By decision dated 11 July 2011, the Board found Mr Gee guilty of the charge laid under section 42(1)(c) of the 1976 Act in relation to gasfitting work which he carried out at 6 Malvern Avenue, Atawhai, Nelson.

4. The particulars of offence were:

4.1
In or about June 2006, you did install a Bosch 25 water heater ("the Bosch 25"} at 6 Malvern Avenue, Atawhai, Nelson, in contravention of clause 1.6.3(f) of NZS 5261:2003 in that there was insufficient clearance between the Bosch 25 and an openable window to minimise the risk of harm to persons inside the house at 6 Malvern Avenue, Atawhai, Nelson.
4.2
On or about 1 July 2008, in Gasfitting Certification Certificate number 388566 dated 1 July 2008 ("Certificate No 388566"}, you did certify the installation of the  Bosch 25 at 6 Malvern Avenue, Atawhai, Nelson, in contravention of regulation 24A(4} of the Regulations in that you were not satisfied on reasonable grounds that statements in Certificate No 388566 were accurate, namely the statement to the effect that the Bosch 25 was safe and/or the statement  to the effect that all work carried out on the Bosch 25  was  in  accordance with  all applicable requirements  of the Regulations, because in contravention of regulation 12 of the Regulations and/or clause 1.6.3(f) of NZS 5261:2003 there was insufficient clearance between  the  Bosch 25 and an openable window to minimise the risk of harm to persons inside the house at 6 Malvern Avenue, Atawhai, Nelson.
5. By Penalty decision dated 4 November  2011, the Board ordered that, pursuant to sections 106(1)(e) and (2)(c) of the Plumbers Gasfittersd and Drainlayers Act 2006, Mr Gee attend a course of instruction in Unit Standard 21893: “Install and Commission Type 2 gas Appliances and equipment” 
BACKGROUND

6. Mr  Gee was employed  by Allgas Products  Limited  ("Allgas")  as a craftsman  gasfitter from   February  2003  until   December   2003,  when   he  resigned.  Whilst still employed and after   leaving the company, Mr Gee raised concerns regarding the certification processes and business practices of Allgas with Allgas, Shell, the Board, Members of Parliament and industry groups. First contact to the Board December 2003, then in writing January 2003, 2004, 2005 and letter to Nick Smith 2006.
7. On 9 April 2009 an explosion occurred at the Milton Street Fish and Chip Cafe, 136 Milton Street Nelson ("the cafe"). Mr Lance Windleburn of the Department of Labour, undertook an investigation of the incident, isolating the explosion to a gas leak which developed at the rear of two gas fryers. 
8. Mr  Windleburn lodged a complaint with  the Board on 8 July 2009, asking the Board to investigate the matter  and also to explore the possibility  of other  substandard  gasfitting  installations  that  may have occurred  in the region during the early 2000s.  The complaint was not laid against Mr Gee specifically but was more a general complaint.
9. The gas certification certificate ("gas certificate") for the installation of the two fryers at the cafe was signed by Mr Gee on 26 June 2003, when he was employed by Allgas. Mr Gee installed the pipework and bayonet fittings to supply the fryers but not   the appliances themselves. When he signed the certificate, the "pipework only" box was ticked and the fryers were not detailed on the certificate, his assertion being that they were added after he signed the certificate. The test date on this certificate is the 15th, which the date Mr Gee believes he did the pipe out to the bayonets, with the fryers being delivered some time after the 15th, as per the suppliers evidence.
10. The Board were aware 9 days after the explosion that Mr Darnley the co respondent had not registered a pizza oven on a gas certificate. This pizza oven was installed a year after the fryers and with out the test result filled in. The Investigator did not seem to take this into account.
11. After receiving the complaint from Mr Windleburn, the Board appointed Mr Anthony Hammond as Investigator in respect of the complaint. Mr Windleburn’s complaint was about the certificate process and Mr Hammond was told that at no point was Mr Gees work under question.
12. However in addition to his investigations in respect of the cafe, the Investigator inspected seven other installations certified by Mr Gee. The Investigator identified issues which he felt were of concern.  Mr Gee was interviewed by the Investigator and satisfactory explanations were given in answer to the concerns. No charges were laid in respect of these locations.
13. As a result of the Investigator’s concerns, even though they had been explained and were not the subject of further investigation or discipline action, a series of additional audits were carried out by Casey Services (NZ) Ltd at the request of the Investigator in respect of 24 installations, being 10 per cent of the installations certified by Mr Gee between 2003 and 2006.
14. During the course of the investigation defamatory letters were sent to six of the property owners, by the Acting Registrar of the Board,  Mr Kern U’ren, that stated “...it appears a number of gas certificates may have been unlawfully sold or issued by practitioners in areas from Northland to Waikato and the Bay of Plenty. The above Gas Certification Certificate number relating to your gas property is one of those involved in the issue......”[Bundle] This information was false.
15. The letter sent to 6 Malvern Avenue implied that the gas certificate issued to the property, obviously by Mr Gee, was one of the certificates involved in the issue outlined above. That allegation was false and was compiled and sent out to Mr Gee’s customers without reasonable care. The letters had suggested Mr Gee had acted dishonestly.  All six letters were sent to the properties which were the subject of charges laid against Mr Gee by the Investigator.    

16. As a result of the investigation and audits, Mr Hammond referred  the  matter to the Board to  convene  a due inquiry  in  respect  of  allegedly  substandard  gasfitting work carried out at the cafe and six other properties  identified as a result of the audits.
17. By a notice of charges ("the charges") dated 12 August 2010, charges were laid in the alternative under section 42(1) (b) and (c) of the Act. Charges were laid in respect of the seven locations.
18. When the charges were laid it appeared a lot of evidence had been ignored by the investigator such as gas certificates books being ordered in Mr Gee’s name, gas certificates with writing on the master copy but the same writing absent on the carbon copy and a letter sent to the Board in Mr Gees name by Allgas dated 3 months after he left Allgas.
19. There is a well know perception in the plumbing, gasfitting and drainlaying industry that there is a certain amount of intimidation in the laying of charges by the Board in that a guilty plea will result in fines where as a not guilty plea will result in fines and costs which are generally well in excess of the fines and could be into the tens of thousands of dollars. 

20. When Mr Gee pleaded not guilty Mr Hammond had to re-commence the investigation and gather evidence to support the charges. This appeared to leave a situation of fitting the circumstances to the charges. 
21. On 1 February 2011, Mr Laurenson, Barrister, acting for the Investigator, sought leave to amend the charges on the basis that the amendments would bring the charges into line with the evidence to be given. Mr Laurenson said that there would be no prejudice to Mr Gee as the amendments were based on information contained in witness statements provided to Mr Gee and the application gave sufficient notice of all amendments.
22. Mr  Gordon  opposed  the  application arguing  that  the  amendments   were  based  on information collected  from  witnesses after  the investigation had been concluded  and that the application  was made very close to the hearing despite the significant length of time the Investigator  had been given to prepare.
23. The Board received legal advice from Mr Corkill QC and, having deliberated, granted the application finding that there was no direct prejudice to Mr Gee and the amendments would be in the interests of justice. Accordingly, 44 Particulars of offence were filed with regard to the seven locations.

24. An application for a stay of the discipline charges was made by Mr Gordon, acting for Mr Gee, based on issues relating to the appointment of the Investigator, the impartiality of the Investigator, the impartiality of the Board and the issues as to defamatory letters sent without reasonable care. 

25. The Board made judgement with regard to the appointment of the Investigator, its own impartiality, the impartiality of the Investigator, and the defamatory letters sent by the Acting Registrar. The application was dismissed.

26. Over the period 3-5 May 2011, the Board  held an inquiry  pursuant  to section 42 of the Plumbers, Gasfitters   and  Drainlayers  Act  1976  ("the   Act")  into  the  conduct  of  Mr  Gee in relation  to gasfitting work  undertaken at the seven properties  in the Tasman Bay and Westport area between  May 2003 and June 2006.
27. Amendments and additional evidence was still being produced by the prosecution up to two days before the hearing. There was the addition of a witness two days out from the hearing, who in cross examination said she wouldn’t have signed the statement if she had seen the photo, referring to photos produced by the defence. 
28. The hearing was held in public and Mr David Laurenson, Barrister,   Wellington, appeared for and on behalf of the Investigator, Mr Anthony Hammond.
29. Mr Wal Gordon, certifying plumber, licensed gasfitter and certifying drainlayer, appeared as advocate for Mr Gee.
30. Mr Bruce Corkill QC appeared as the Board's Legal Assessor, appointed under section 44 of the Act.
31. Throughout the course of the hearing particulars were heard with regard to the seven locations. It was established charges were laid by the investigator prior to scene examinations by him and prior to witness statements being recorded. 
32. Mr Gee alleged work had been done by other people and his gas certificates had been altered by office staff. These issues did not hold much weight with the Investigator and were not looked at with any reasonable care even though irrefutable evidence was brought to his attention. 
33. Particulars, information and interpretations appeared to have been manipulated to meet the Investigator’s needs even to the extent where witness changed their statements on the stand when giving evidence and some witnesses refused to sign the statements prepared for them by Mr Laurenson.
34. The hearing revealed that the Investigator had withheld information, by way of notes recorded during the investigation and had not disclosed them during the discovery process. Such was the extent  of this that Mr Laurenson apologised to Mr Gordon at the Hearing stating he didn’t know the Investigator had the information. 
35. The reason for the withholding of these notes by Mr Hammond is not known.  
36. It was also revealed that over a hundred photographs had been excluded by the forensic scientist, and prosecution regarding one of the locations. At least one of these photos, only revealed in cross examination, supported Mr Gees evidence. 
37. Reasonable care was not taken throughout the investigation by Mr Hammond that one appliance alleged to have been installed by Mr Gee had not even been manufactured in Japan when it was alleged to have been installed by Mr Gee. Such was the nature of the investigation and tactics used.
38. Mr Gee was found not guilty on 42 particulars of offence relating to six properties.  
39. The two remaining particulars of offence pertained to 6 Malvern Avenue, Atawhai, Nelson.
6 MALVERN AVENUE
40. In June 2006 Mr Gee installed two Bosch 25 water heaters at 6 Malvern Avenue, Atawhai.  During an audit no issues were found with one of the gas water heaters however the Board claims there are issues with the second water heater, gas certificate number 388566.
41. Mr Gee installed one Bosh water heater under a window with reduced clearances according to the non mandatory part 2 of NZS 5261:2003, he based his decision on his knowledge and experience as a Certifying Gasfitter and the information he had available to him at the time which included a document faxed from Rinnai New Zealand that provided installation clearance distances for a Rinnai Infinity Flush Mount kit for use with Infinity 32 and Infinity 26 which were both greater in mega joule rating than the Bosch 25 installed by Mr Gee, industry practice being that the clearance increases proportionately to Mega joule rating, the greater the MJ rating the larger the clearance.  [Bundle]
42. The document had been supplied to him by his previous employer, Mr Darnley of Allgas as justification for installing water heaters at a reduced clearance. Mr Gee was satisfied what he was doing met the mandatory part 1 requirement of NZS 5261:2003. 
43. Mr Gee had kept the document which is dated 20 August 2003 as a reference document which was relevant to his work. As Mr Gee was installing a unit with a lower MJ rating than the units detailed in the letter he believed he would be well within the clearances. 

44. Mr Gee’s understanding of the behaviour of flue gases, both fan driven and gravity driven were explained to the tribunal and are recorded in the transcript. He produced a diagram also showing the differing behaviour between the two, it is of note that nearly all standards show lessening tolerances for clearance for fans flued to gravity flued appliances,  both in NZS5261:2003 and the BS (British Standard) actually states a 300mm gap is appropriate for the very same appliance. British Standards are referenced numerious times in the New Zealand Standards. Mr Gee had left a 540mm gap almost double the British standard. 

45. Mr Gee had good reason to believe that the water heater positioned as he had, would cause no more flue gases to enter the building than a flueless cabinet heater used in the room. 

46. He installed the Bosch water heater with the honest belief that the clearances he had allowed were well within the clearances required based on the information he had been given by Mr Darnley and backed up by a reputable firm like Rinnai and his considerable knowledge of gas behaviour and effects obtained in the UK, Australia and New Zealand, whilst working as a gasfitter.

47. Mr Gee asked the Board on previous occasions for technical advice and was told by Colleen Singleton (then the registrar at the Board), amongst others, to ask his colleagues within the industry and industry providers, and therefore he thought he was following the Board’s instructions. There is no agency that gas fitters can go for advice so they are left up to their own interpretation of the relevant legislation.
48. On the 2nd of September 2009, Mr Peter Lamborn, Casey Inspection Services (NZ) Limited, visited 6 Malvern Avenue, Atawhai, Nelson, to carry out a special audit in respect of the gas installation at that property, which comprised of the two external Bosch 25 water heaters and a Rinnai gas fire connected to two 45 kg LPG gas cylinders. 
49. On his audit report and in cross examination he stated the workmanship was quite good with the exception of the one issue being the reduced clearance on the water heater. This was the case with all the locations audited by Mr Lamborn. [Bundle]
50. The owners of Malvern Avenue made no comment to him regarding any smell of gas and he did not notice any means of additional security on the windows.

51. On 13 January 2011, five months after he laid the charges Mr  Hammond, visited 6 Malvern Avenue and took photographs. When he visited the installation he measured the clearance between the nearest part of the flue of the Bosch 25 water heater at the rear of the house and the window as 540 millimetres. He saw the window was top hung and opened outwards and was for the dining room. This was the first time he had visited the site. 
52. Mr Hammond spoke to the property owners Mr and Mrs Anderson as he checked the installation. He recorded notes, which were not provided to Mr Gee during discovery. Mr Hammond in his evidence made no mention of security chains that were fitted to the window to prevent it from opening more than 150mm but admitted in cross examination that they were indeed fitted to the window. [Bundle]
53. The window opening 150mm would place the window behind the vent of the water heater with is 170mm deep back to the wall.

54. On 28 January 2011, Mr Anderson the property owner gave a statement to Mr Laurenson, acting for the Investigator. The statement outlined how long he had lived at the property and details regarding the installation.  It omitted to mention there had never been any smell of gas in the room above the water heater and there had never been harm to people in the five plus years the unit had been installed. Notes regarding the interview were withheld under legal privilege. [Bundle]
55. In cross examination Mr Anderson stated he had never smelt any gas entering the windows above the heater, there had been two safety chains to prevent the window being opened more than about 6 inches (150mm) and that from a lay person's point of view, where it was installed was absolutely the logical place the water heater. [Bundle]
THE DECISION

56. It is alleged that in or about June 2006, Mr Gee did install a Bosch 25 water heater ("the Bosch 25"} at 6 Malvern Avenue, Atawhai, Nelson, in contravention of clause 1.6.3(f) of NZS 5261:2003 in that there was insufficient clearance between the Bosch 25 and an openable window to minimise the risk of harm to persons inside the house at 6 Malvern Avenue, Atawhai, Nelson. [Bundle]
57. The Investigator submitted:
57.1 The Bosch water heater, the subject of the charge, was installed with a vertical clearance of 540mm from an openable window when a minimum vertical clearance of 1500mm was required.
58. Mr Gee submitted:
58.1 He installed two Bosch water heaters at 6 Malvern Avenue which were certified accordingly.

58.2 One of the water heaters was positioned under an openable window with a reduced clearance which he believed was acceptable under the Rinnai "tech note" previously mentioned.   Although the heaters were Bosch and not Rinnai, in Mr Gee's view the "tech note" was equally applicable.

58.3 There was no smell of gas and no reported problems with the installation in its 5 years of operation.

58.4 The installation is an acceptable solution under Part 3 of NZS5261:2003 which allows for alternatives to Part 2 recommendations. [Bundle]
59. The Board found the particular of offence established with regard to the distance of the water heater from the window.

60. The second particular of offence pertaining to the signing of the gas certificate purely hinges on the findings pertaining to the first particular. If not guilty of the first particular then it can be given that Mr Gee is not guilty of the second particular.  
61. As part of its finding the Board stated Mr Gee had referred to himself as a “mere plumber”. This statement was false and no evidence of such a comment was found in the hearing transcript [Bundle] It is presumed the Presiding Member fabricated this statement for his report.
62. After the decision was issued it was revealed a second investigator, Mr John De Bernardo, had been involved extensively in the investigation.  During discovery a request had been made for all investigator notes.  Notes or information from Mr De Bernardo were not supplied to Mr Gee or Mr Gordon as requested. Both Mr Hammond and Mr Laurenson would have been aware of the notes as would legal support staff from the Board.

63. No opportunity was afforded to Mr Gee or Mr Gordon to look at any evidence Mr De Bernardo may have collected nor were they afforded any opportunity to cross examine him.

THE APPEAL 
64. This appeal is made pursuant to section 58 of the Plumbers, Gasfitters and Drainlayers Act 1976.

65. Although the new Plumbers Gasfitters and Drainlayers Act 2006 has been implemented the investigation and discipline process was commenced under the 1976 Act and as such is part of the transitional arrangements. 

66. The Board, in agreement with the Investigator, has relied upon section 1.6.3(f) of NZS 5261:2003 and in that there was insufficient clearance between the Bosch 25 and an openable window to minimise the risk of harm to persons inside the house at 6 Malvern Avenue, Atawhai, Nelson.
67. The burden of proof in this case is with the prosecution who have to prove the facts as indicated in the particulars of the charge and secondly, that the facts proved amounted to an offence as charged.  
68. The standard of proof in disciplinary matters is on the balance of probabilities.
69. The appellant relies on:

a.   Section 1.1.1 Scope and Application of the NZS5261:2003 which states in part: 

 (i) 
Part 1 of this Standard contains the mandatory performance criteria for the design, installation and commissioning of gas installations.
(ii)
Part 2 of this standard contains a means of compliance for gas installations with appliances and equipment generally under 250 MJ/h (70 kW)

b.   Section 1.1.3 Compliance of the NZS5261:2003 which states in part: 

 (i) 
Part 2 of this Standard contains a means of compliance for gas installations with appliances and equipment generally under 250 MJ/h (70 kW) and Part 3 contains means of compliance for gas installations with appliances and equipment generally over 250 MJ/h (70 kW).  Alternative means of compliance may be used provided they can be demonstrated to meet or exceed the performance criteria of Part 1.
c. Section 1.5.7 Flue Terminals of the NZS5261:2003 which states in part: 

(i)          Flue terminals shall be located to minimize entry of combustion products into any building and to minimize the effects of adverse draught on the performance of the gas appliance.
(ii)          Flue terminals shall be located so as to prevent harm to persons.
THE GROUNDS OF APPEAL

70. The appellant submits that the Board’s findings are reliant on section 1.6.3(f) of NZS 5261:2003 in that there was insufficient clearance between the Bosch 25 and an openable window to minimise the risk of harm to persons.
71. The Investigator has not proved what the minimum distance to minimise the risk of harm to persons is. He has relied on Table 16 of NZS5261:2003.  Table 16 appears in Part 2 of the Standards being a means of compliance but is not mandatory. 

72. No evidence was produced by the Investigator to show that the clearances that appear in Table 16 are the minimum distance to minimise the risk of harm. It is argued that a copy of table 16 or its equivalent appears in most installation instructions throughout New Zealand, Australia and the United Kingdom and the table is a copy of whatever is written in the relevant standards for that country. In New Zealand’s case it appears as a means of compliance but is not mandatory.  
73. The United Kingdom is a case in point where the Building Regulations 2000, approved document J, Table to Diagram 34 shows a distance of 300mm as being the minimum distance permissible for the same unit as installed by Mr Gee. [Bundle]. It appears the clearances in manufacturer’s instructions are not based on tests and design by the manufacturer but rather the standards in the relevant country. 
74. Due to the fact that British people are not keeling over dead when their water units have been installed 300mm below an opening window would suggest that there is reason enough to demonstrate the performance criteria of Part 1 of NZS5261 that of Section 1.5.7.

75. Mr Gee has submitted he has complied with the performance requirements of section 1.5.7 of NZS5261:2003 in that there is no evidence of gas entering the building and there has been no harm to persons. 
76. Mr Gee also used a compliance document from Rinnai which had a clearance of 500mm as being the minimum.  The Prosecution argued it pertained to a different unit to that installed by Mr Gee however the Board did not take into consideration that the standards do not differentiate between models but are based on kW or M/J ratings and the design, specifications and performance are similar if not identical.
77. Based on those facts the appellant believed the installation was correct and that he had sufficient information to confirm the safety of the installation, which has been borne out by the occupiers use of the appliance for 5 years and the population of the UK, have water heaters installed, where a 300mm gap is allowed and frequently used for appliances of this rating.  
78. In light of Mr Gee’s interpretation of the Standards and the fact there are no gases entering the house, it is submitted that it complies with the compulsory part of the standard, Part 1 and Part 2 of the standard, being acceptable solutions, which are not compulsory.
79. Mr Gee was satisfied on reasonable grounds that the installation was complaint and safe and has been proven to be correct by time. 
80. Appendix F6 of NZS5261:2003, Further guidance on flue design, states further detailed guidance on the design of all types of flues is provided in AS 5601 and this or similar information from other overseas standards should be referenced if required. 
81. It is noted the window opened no more than 150mm due to chained restraints. The depth of the Bosch water heater is 170mm out from the wall. 
82. The Investigator has not proved harm or that there are any combustion products entering the building. In cross examination the Investigator admitted that if products of combustion were not entering the building then the installation complied with NZS5261:2003. [Bundle]
83. The fact that there have been no reports of combustion products entering the building, there has been no harm to people, the unit has been in place for 5 years which would indicate it has been operational in all conditions is proof the installation complies with part 1 of NZS 5261:2003.
84. It is of note that these types of califonts produce flue gases that have a very distinct smell and the flue gases are ejected some 3 to 4 meters away from the building.

85. Mr Gee has complied with the myriad of rules, regulations and legislation imposed on him in all his work and has been found not guilty of over 95% of the accusations made by the Investigator and prosecution. The methods used in the investigation and prosecution are an indicator that this was not a search for the truth or justice but more a mission to get a result.  

86. Table 16 of NZS5261:2003 is in its self proof the table is only a recommended solution in that reference k the distance of a flue terminal from a mechanical air inlet, including a spa blower, is 1500mm for a natural draft flue and 1000mm for a fan assisted flue.  A mechanical inlet basically operates by mechanically sucking air in to the building. 
87. This is 500mm closer than the distance recommended by the same table for the distance from an openable window. Effectively a mechanical inlet sucking like a vacuum cleaner can be closer than an opening window.
88. Note the two Investigators, Mr Hammond and Mr De Bernardo, were both on the Committee that was responsible for the preparation of NZS5261:2003 so would have an interest to ensure the standard did not fail. 

REMEDY SOUGHT

89. The appellant requests the Court overturn the guilty finding of the Board and find him not guilty of the two particulars of offence and charges as laid by the Board. 
90. The appellant requests that reasonable costs for his defence, loss of business and appeal be awarded.

91. The appellant requests an order be made for the Board to make a national media release as to the not guilty finding and publicly apologise for comments it has made pertaining to Mr Gees skill level and credibility as a Certifying Gasfitter   


Dated this                     day of                          2012
..........................................................
Wallace George Gordon
