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We will fight for compliance

The Board seems content to continually fail to meet its statutory obligations and fails to implement regulations which have a sound legal basis. 

The Federation is in the last stage of research for the laying of more complaints regarding the Boards Statutory Obligations.   We have attempted to discuss with the Board them showing signs of good will to the industry but it has fallen on deaf ears.

The result will be forced compliance by us. One of our initiatives will be hitting the streets to gain public support with a Petition to the House of Representatives. We have this week spoke to a Wellington Lawyer regarding an injunction to stop illegal activities of the Board. 

Your help will be needed so read on so you are informed.

The evolution of competency as it relates to our industry 

Last week we touched on what the Board and staff were dishing out to us - competence, regulation and prosecutions. Over the next three weeks we are going to look at them in a bit more depth.  This week we look at competence.

Competency seems to be the root of all evil, and when put into perspective within our industry, it is.  The terms “Competence and Competency” have been used to base the direction an entire industry and legislative Act, being the Plumbers Gasfitters and Drainlayers Act 2006.

This is evident in the first lines of the purpose of the Act 

3       Purposes of this Act

The purposes of this Act are—

(a) 
to protect the health and safety of members of the public by ensuring the competency of persons engaged in the provision of sanitary plumbing, gasfitting, and drainlaying

services; and

(b) 
to regulate persons who carry out sanitary plumbing, gasfitting, and drainlaying.
It is further confirmed in the functions of the Board, section 137 (k) of the Act where it states:
(k)     to promote, monitor, and review the ongoing competency and safe work practices of registered persons, provisional licence holders, and employer licence holders:
There you have it, a couple of vital pieces of information to show you where the Board believes it is getting its authority to do the things it is doing however you would have to ask the question – “If competence is so important why isn’t it defined in the Act?”. 

Now this word “Competence” basically rules everything we do as an industry.  Because of the Act we need competencies as the basis of our training to obtain registration, we need to prove competency to relicense, and it would appear we need to prove competency to supervise now as a number of tradespeople have been served with section 53 Notices (Review of Registered Persons Competence). 

Section 53 states:  

53 Review of registered person’s competence

(1) 
The Board may, at any time, review the competence of a registered person to do, or assist in doing, sanitary plumbing, gasfitting, or drainlaying work; whether or not there is reason to believe that the person’s competence may be deficient.

(2)    In conducting a review under subsection (1), the Board must consider the following matters:

(a) whether, in the Board’s opinion, the registered person meets the current applicable minimum standards for registration; and

(b) whether, in the Board’s opinion, there is any reason

to believe that the registered person may endanger the health or safety of members of the public; and

(c) whether, in the Board’s opinion, the registered person has carried out, or caused to be carried out, sanitary plumbing, gasfitting, or drainlaying work to the standard reasonably to be expected of a registered person of the same class of registration as the registered person concerned.
When looking at section 53 you may ask what competences are they checking?  We hear administrative issues and supervision are being closely looked at.  We would hope the Board are ensuring that the items they are checking are covered by the definition of sanitary plumbing, gasfitting and drainlaying as defined by the Act.  
We would also hope that the PGDB are looking at some of the large players in the industry where supervision may well be questionable – how many staff can one certifier actually ‘supervise’ – and who then takes over this role when he or she is overseas, on holiday or at another site?  It’s easy to pick on the little guys – but we believe lack of supervision may be more of a problem for the larger players in this industry – and if there is going to be a rule like this then it should be equally applied.
This is yet another way of the Board pushing the industry. The latest review of competence we hear about is a person who is going into hospital for surgery and the three people he supervises are apparently having their licences suspended while he’s incapacitated.  What will happen to your staff next time you go on holiday?
You should be seeing the pattern now that promoting competence doesn’t come into the Boards equation - it is simply imposing its will on the industry.  Ruling with an iron fist! 

We can see what they are trying to achieve but disagree with their methods.  Taking away or threatening to take away people’s livelihood is only driving people away from the industry and into the black market which hurts the industry enough as it is.
Competency dictates the fees and levies the Board charges us due to the staffing requirements and investigations. Nearly everything we do revolve around the concept of competence and competency but yet the Government and Board implemented an Act which is obviously reliant on competences and competence without any.

It took four years to get the Act ready for implementation and when it was implemented it wasn’t ready and has resulted in a complete failure and all at a cost to the industry. 
Why?  Simply because we didn’t have any of the so called competencies in any legal form nor were the processes legalised, so here we are 12 months down the track and we still don’t have any legalised competencies and yes the Board is working on them and yes it will take time and yes we are still paying for their mistakes and yes the old illegal system is still in place.
Apparently in 1992 Parliament included competence as a requirement for the issue of a licence to a registered or craftsman gasfitter but it’s not as simple as that. The 1993 amendment to the Plumbers, Gasfitters and Drainlayers Act 1976 introduced competency based licensing for gasfitters by way of section 36D which provides for regulations prescribing conditions for relicensing.

36D Regulations may prescribe conditions for issue of licences to gasfitters and gas inspectors

(1)  For the purpose of ensuring that all craftsman gasfitters, registered gasfitters, and gas inspectors are competent to engage in work of the class or classes in respect of which they are registered, the Governor General may from time to time, by Order in Council made on the advice of the Minister tendered on the recommendation of the Board, make regulations prescribing conditions that must be fulfilled by applicants for a craftsman gasfitter’s licence or a registered gasfitter’s licence or a gas inspector’s licence, or by any specified class or classes of applicants for a craftsman gasfitter’s licence or a registered

gasfitter’s licence or a gas inspector’s licence, before such a licence will be issued to them.

This comment is from the “Plumbers Journal April/May 2009”: 
“It would appear no such regulations were ever promulgated, but the PGDB introduced a policy that set the requirement of 16 CPD credits, half of them technical related to gasfitting, as a pre-requisite to relicensing for gasfitters”

What about this supporting comment from the Office of the Auditor General report dated July 2010:

4.42     “We could see no clear legal basis on which the Registrar could refuse to grant a licence because a craftsman gasfitter had failed to obtain enough continuing professional development points or had failed a gas audit. It would have been possible if regulations had been made to impose these prerequisites, but no such regulations had been made. If a person had failed a gas audit, the Board may have been able to exercise its disciplinary powers, under other parts of the 1976 Act, to deal with competence issues”. 
It definitely appears lies and deception was used to pull the wool over the industry’s eyes.  Have a close look at the dates above, it would seem the self proclaimed “voice of the industry” knew about it but appears very little was done about it.  In fact they have continued developing the training regime to support it!  How’s that for an about face? 
The implementation of the Plumbers, Gasfitters and Drainlayers Act 2006 saw more problems arise and the Board stated to the Regulations Review Committee (RRC) that it had rolled over existing competencies from the 1976 Act.  More lies as there were no competencies under the old Act.

It also said it needed to update the currently gazetted competencies to fully align them with the requirements of the Act. As stated no competencies existed under the old act and under examination from the RRC the Board admitted the competencies had been “arrived at” and that they were not fit for purpose.
The RRC were not satisfied that the Board met the statutory requirements of the Act when prescribing the new training requirements as a condition on licensing.  
Section 32 requires the Board to make an assessment of the matters listed in the section before prescribing training requirements as a condition on licensing. It hasn’t done so, but rather rolled over an existing system, which the OAG determined to be illegal, as an interim measure which practitioners must comply with by March 2012.  
We are required to comply when the Board does not. What a bunch of hypocrites.

The RRC also determined there did not appear to be any statutory authority for this transitional arrangement. They noted that section 32(a) does not prevent the Board offering other courses to practitioners which it considers would be useful for them. However, they stated such

courses cannot be included in a system that is compulsory as a condition on licensing.

The RRC was of the view, having a choice of courses available does not fully answer the question of whether the statutory criteria in section 32(b) and (c) were met and were not convinced the Board gave due consideration to these factors.

They were also of the view, consultation using an options paper does not meet the requirements of section

33(1).  Consultation must be meaningful, there must be

made available to the other party sufficient information to enable it to be adequately informed to make intelligent and useful responses. An options paper cannot be said to

amount to meaningful consultation about the “proposal for the contents of the notice”.
The RRC ruled that the Board had made an unusual or unexpected use of the power in section 30 of the Act and were not satisfied that when prescribing training requirements the Board met the statutory requirement for consultation of its “proposal for the contents of the notice” under section 33(1) of the Plumbers, Gasfitters and Drainlayers Act.
The RRC concluded by noting that the Board does not yet have an adequate appreciation of the legal environment in which it operates, its legislative powers, and the general administrative law disciplines that govern their interpretation and operation.  (Haven’t we heard this song before?  Didn’t the OAG report allude to the same thing?  How many times does this need to be spelled out before someone who has authority to put an end to all of this listens?)
So to put it all in perspective the illegal system implemented under the 1976 Act was carried over when the 2006 Act was implemented and has been vigorously enforced by the Board. 
We have competencies which were “arrived at” outside both pieces of legislation and which courses are theoretically based on and the Board wants us to comply with it’s “buy points system” knowing it to be wrong. You would have to ask yourself why?

We believe it’s because of the fear of being held accountable by training providers who have invested in training.  More fearful of the barnacles than the industry!   Bear in mind that many of these providers or supporters are none other than our own suppliers who now have a captive market to sell their products – attend a course and get points while we “sell” you our products – you know – we’ll tell you the stuff we used to tell you for free!
If we have competencies that were “arrived at” and if we have courses that were re-accredited and carried over what chance is there that they comply with section 32?
The Board wants us to have patience but yet there are no concessions to the industry, the Board simply continues with the ineffective and illegal activities at our expense.
Now you have two Government bodies that have said the Board is not adhering to its statutory requirements, the law, but yet the Board continues on as if it’s on its way to a Sunday picnic. They continually state it will all take time but as they piss around they still expect us to pay for their “incompetence”. 

Government vote means nothing but buys time

Even though the motions to dismiss were voted out by the Government after pressure from the likes of Master Plumbers and as yet, un-named suppliers, it still does not change the findings of the investigations that the Board operates outside its statutory requirements. The vote by the Government means nothing except it has shown it also can’t be trusted.

Illegal activity begets illegal activities.  The Board cannot expect any respect or support from the industry while they continue with their ill advised activities. 

Is now the time and can we afford not to?
We would all like things to happen now - but given the current attitude of the Board and managerial staff that isn’t going to be the case.  It has been openly stated that every complaint takes staff away from more important work and every time a lawyer has to get involved it costs the industry money and some managerial staff openly use this as a threat. 

Can we afford not to do anything?   Should we accept the industry being held to ransom by The Board and its staff?  Will we cower in the corner, no way, we are here to fight and here to stay!   

The RRC heard our case, they agreed that some of the points made were legitimate and that the Board had not acted correctly in the setting of the discipline levy, or in the gazetting of the requirement for CPD.  This was put to Parliament and the Government had their heads turned by suppliers and Master Plumbers, who rather than make any submissions to the RRC, used the back door to influence the Minister.  
In the background the Federation have been continuing to fight the just cause, and have put a suggestion to the PGDB to look at dropping the “points” system for the remainder of the year, given a new consultation has to take place and also given the current system could well be legally challenged given sufficient funds to do so.
It seems that cost, as opposed to quality has become the key issue.  The Board is mandated to focus on quality on behalf of public health and safety but are failing to do so. They can’t even interpret and implement their own legislation in a legal manner.

When the OAG investigated the Board it reported it found an organisation that was not particularly open about its activities and did not fully appreciate the need to be accountable to the sector that funds it and that it regulates, nothing has changed.
As an industry it’s time for us to hold them accountable which is not an easy job but we must persist.  Some Board staff are playing with people’s lives and, in our opinion, they are operating with no morals or ethics.  Some behaviour could only be termed as disgusting.  Perhaps when the Board was replaced it should have been a 100% clean out of top positions within the organisation. 

Is now the time to take legal action and would you be prepared to support it?  Should we set up a sub account purely to pay for the legal action of holding the PGDB accountable for their actions, with a careful record of who pays in case it doesn’t fly and we need to refund donations?
Let us know what YOU think on this one.
100% cleanout may have helped
This could be the reason why nothing is changing - if you put five monkeys in a room and hang a banana on a string above a ladder eventually a monkey will climb the steps to get the banana.

When he touches the steps, punish the other monkeys. After a while another monkey makes an attempt with the same result. Pretty soon when another monkey tries to climb the stairs, the other monkeys will stop it.
Remove one monkey and replace it with a new one. The new monkey sees the banana and attempts to climb the stairs. To his shock, all of the other monkeys beat the crap out of him. No punishment is given.

After another attempt and attack, he knows that if he tries to climb the stairs he will be attacked. Over a period replace all the monkeys one by one.  Every time the newest monkey takes to the stairs he is attacked. 
Most of the monkeys that are beating him up have no idea why they were not permitted to climb the stairs. Neither do they know why they are participating in the beating of the newest monkey.
Finally, having replaced all of the original monkeys, none of the remaining monkeys will have ever been punished.  Nevertheless, none of the monkeys will try to climb the stairway for the banana.
Why, you ask?  Because in their minds... that is the way it has always been!  Has this happened to us and has our reason been lost?

Keeping you informed

Federation committee members have been attempting to get the information out to members and prospective members and in the last couple of weeks have met with people in Ashburton, Christchurch, Nelson, Paraparaumu and Johnsonville.  

A number of people from as far afield as Tauranga have dropped in and spoken to Wal who is more than happy to update groups or individuals.

This was on the Plumbers Forum
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We don't have a solid fuel heater subsection so I posted this here, any way had a client who applied for a building consent to install a free standing fire (Auckland City Council) the fee structure is as follows:

$290 for self certifying (there is a catch)
$500+ non self certifying

To self certify you MUST be a member of the NZHHA - home heating association - no one else can self certify e.g CP.The $500 plus fee is if a council inspection is required - which it is if a CP installs said fireplace.

The Master Plumbers Association is looking into this as apparently this legislation/deal was recently brought in with no one else aware of it, including them, and Auckland City Council told me it was introduced "earlier this year". No one legislates Home Heating Association apart from their own group whereas plumbers are legislated by Acts of Parliament.

 What do other members think? Personally I feel its not a level playing field - how can the NZHAA get a special deal with the council just because they have a couple of tests for installers to be certified? Yeah I can join the NZHAA for another exorbitant annual fee so I can self certify - but why should I? [image: image3.png]



Join the Federation

Get on the contact list by contacting Wal Gordon 
Email:  

wal.gordon@xtra.co.nz
Telephone:  
(04) 527 7977,  
Post:

PGD Federation



3 Jupiter Grove

Trentham

Upper Hutt 5019

The Final Word

The Speaker of the house reminded members of parliament of tomorrow’s debate. 'Now I won't tolerate any excuses for you not being here tomorrow. I might consider a nuclear attack or a serious personal injury, illness, or a death in your immediate family, but that's it, no other excuses whatsoever!' 


A smart-ass back bencher raised his hand and asked, 'What would you say if tomorrow I said I was suffering from complete and utter sexual exhaustion?' 


The entire house is reduced to laughter and snickering. When silence was restored, the Speaker smiled knowingly at the back bencher, shook his head and said, 'Well, I guess you'd have to vote with your other hand.”
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