24 June 2011 
          Fellow Practitioner                issue 55

[image: image1.png]B Cator (Boay) RSN
7 B I U-aex X A2 H su N
S *
A A
°
lew Zealand EIEE]

] Loco Hicrosoft Word | 1)





Do you believe it?
Another regulated industry.  

A deal has been struck between the Greens and National to set up a regulator for natural health products. Green MP Sue Kedgley says it'll be a stand alone agency with the Ministry of Health responsible for overseeing the natural health products industry in New Zealand.

"The system that, while it would assure consumers that their products are safe, would not be heavy handed and put small New Zealand innovative natural health businesses out of business." (Ed note – and we thought they were trying to cut costs of government and reduce the number of agencies!)
A guarantee the regulation won’t put small business out of business – let’s wait and see.  Good luck to all people in the natural health industry. Who’s funding this venture?
Voluntary Compliance
One of the objectives of the Boards is to achieve voluntary compliance by the industry and one of the objectives of the Federation is to ensure the Board is held accountable and complies with legislation.  The Federation expects voluntary compliance by the Board.

As the Board has not achieved voluntary compliance they are using enforcement on the industry to get compliance. The Federation is in the same position and is having to lay complaints with relevant organisations regarding the Boards non compliance.

We are of the feeling that when the Board complies and starts treating the industry with respect and fairness the same will be returned. A regulator should lead by example.
At the Mercy of Bureaucracy
Have you ever thought about how you could get prosecuted by the Board?  It’s very simple you get prosecuted based on someone’s interpretation of the relevant legislation. 

It doesn’t matter if you’ve made a human mistake nor does it matter if your interpretation of the legislation differs from that of the person charging you, or the person hearing the charges. 
The standard of proof required in our discipline system is very low, being “the balance of probabilities”.  That is simply that it is more probable than not, that what is being alleged, actually occurred. 
This is a low standard of proof when you look at what a person stands to loose, that is their licence, their income, their reputation, their business,  not to mention the cost of fines and the hearing costs which can amount to tens of thousands of dollars.
Of late we have seen a few charges which include the statement “in that he should have known”.  Now this poses a lot of questions about what an individual should and shouldn’t know.  An investigator’s opinion of what a tradesman should know could easily vary depending on what training they have had and how long ago that training was.
It also places the Board Members hearing the charges in the situation of determining what an individual should and shouldn’t know.  This is easy to determine if we were all trained the same way, but we haven’t been and still aren’t.

The Board makes recommendations about legislation, they make the rules and regulations, they implement the policies and they enforce everything they implement.  
An investigation can take years but when the charges are laid the accused has only a month to prepare their case unless they apply for an extension. It is debatable if the manner in which investigations are conducted allows fair opportunities for the accused, particularly with regard to access of investigation documents. 

Recent cases would show that the way the prosecution lawyer is employed on behalf of the investigator, allows the prosecution legal privilege, so a lot of information isn’t available to the accused without conducting a totally independent investigation in a far shorter time period than the Board has had.

The cost of doing this is prohibitive to most people, hence the reason a lot of people plead guilty.  Cost should not be a factor when you seek justice but the reality for most of us is that it is.  The entire process needs an urgent overhaul.
Complaints and Discipline Process 
Before looking at enforcement and prosecutions we need to understand the current complaints and discipline process which is set out under the Plumbers, Gasfitters, and Drainlayers Act 2006. In brief: 
· Registrar receives a written complaint and ensures there is sufficient grounds for action
· As soon as possible, the Registrar informs the Board of the general nature of the complaint. 
· Generally the accused is invited to provide a written explanation in response to the complainant’s letter. 

· The Registrar determines whether or not to appoint an Investigator. 
· The Investigator will determine whether, in their opinion the complaint should be considered by the Board.

· The Investigator will generally interview anyone believed to have information which can assist in deciding whether or not the complaint should be considered by the Board. 

· Once the Investigator has completed the investigation, the Registrar will send a copy of the investigator's report to the accused and also to the complainant. 

· Where the investigator finds the complaint should be considered by the Board, the matter will be referred to the Board to hold a “disciplinary” hearing. 

· At least one month before the hearing, the accused will be “served” with a Notice of the disciplinary proceedings that will set out a statement that the investigator has reason to believe that a ground exists entitling the Board to exercise its disciplinary powers, the particulars of the alleged conduct by accused and specify the venue, commencement time and confirmed date(s) of the disciplinary proceedings.

· The Notice will also specify a date for a pre-hearing teleconference, the purpose of which is to allow the accused to discuss issues about the hearing, attendance etc.

· If the accused decides to plead not guilty to the charge, they will then be required to defend the case and attend the Board’s hearing. The hearing itself is conducted in public and in a formal manner similar to that of a court case.

· If the accused chooses to defend the charges the Board must determine whether or not the accused is guilty after hearing all the evidence. 
· If the Board finds the accused guilty of the charge(s) a decision will be issued to the accused in writing. 

· The accused will be invited to make submissions on penalty, if any, with a date on which any submissions must be filed by both the prosecutor and the accused. A further date will be set for the Board to reconvene the hearing to consider the submissions and determine what penalty, if any, is appropriate. 
The Board can, if the accused is found guilty, make an order for costs. They may order the accused to pay any sum that it considers just and reasonable towards the costs and expenses. In past cases, orders for costs have ranged from 35-50% of the total costs of the hearing and investigation process. 
The Board has no powers to order remedial work, or order compensation. Their only powers are disciplinary ones which relate to registered persons. 

Any person found guilty by the Board has the right to appeal the Board’s decision and/or any penalties that it might impose. Any appeal must be lodged with the District Court within 20 working days of receipt of service of the Board’s decision.
In some cases the process may become lengthy.  As a general guide it will take three weeks from receipt of a complaint to the appointment of an investigator, another month for the investigator to conduct his investigation and if the complaint proceeds to a disciplinary hearing, this will be held within 12 months after receipt of complaint by the Board. 

At any time during the complaint process, the accused can seek assistance from a representative person.  It may not be necessary for the accused to defend the case, at a hearing of the Board, if they admit they are guilty.
If the accused admits guilt it is possible to respond to the Notice by way of an agreed Summary of Facts. This is a statement of agreement made by the accused and the prosecutor as to the relevant facts as to what happened.
 If there is an agreed Summary of Facts, the Prosecutor does not usually have to call any witnesses to give evidence to prove the charges. Nor will the accused have to give evidence and/or call witnesses.  As a result the costs and expenses of and incidental to the hearing are usually less and the hearing itself much shorter.

If a complaint relates to a non-registered person or a registered person/ trainee without a current licence the Board may proceed with a prosecution in the District Court.

Enforcement/ Prosecution 

Enforcement and prosecutions against registered persons is an area no one likes to talk about, and no one likes in general.  Obviously you get those that say “if you’re doing you job right you should not be worried” but that’s only until they’re on the receiving end of action against them.

Well we believe you should be worried. One mistake, one misinterpretation of the relevant legislation or one incident of “you should have known” is enough to ruin your business, your reputation or in some cases your life.

Look at most enforcement agencies and you’ll find an education component - but not with the PGDB.  There is there is no three strikes rule – there’s simply one strike and you’re out. The Boards however does issue warnings in some cases but the perception is they use heavy handed enforcement.
The enforcement and prosecutions of licensed people in the industry seems to be on the increase.   No doubt future reporting by the Board will show that, due to the increase in prosecutions, we need the heavy handed regulation that they impose on us. 

Rather than gloating about a 100% success rate in prosecutions, as the Deputy Registrar did in the Regulations Review Committee (RRC) hearing, perhaps the Board should be hanging their heads in shame. 

Should prosecutions and enforcement be a measure of success or an indication of failure?

Most charges of licensed practitioners over the last few years seem to hinge on competence but in reality what legislated competencies do we have?  
We have a competency based Act that’s been in place for over twelve months but we are still working on competencies to support the intentions of the Act.
So what are our qualifying exams based on? – Is it the competencies that the Board said, at the RRC hearing, that weren’t fit for purpose and were invented as a transitional arrangement.  Are these the same competences practitioners are being measured against when prosecuted?
What of the Section 53 Competency Audits being conducted?  What competencies are they based on? We have a lot of questions but not many answers.  We get to read a lot about prosecutions but are they real prosecutions or are they a means for the Board to enforce their will on us?
We see now that the Board is under taking a vigorous safety audit campaign without even letting the tradespeople know. Is this checking on competency or fishing for prosecutions? 
There seems to be a perception that you need to be an experienced plumber, gasfitter or drainlayer to investigate issues under the Act but to get a proper investigation it may be better to get professional investigators, after all they are experienced in investigating breaches of legislation. 
Think of it this way, a policeman doesn’t have to have committed serious assault or murder to investigate those offences. They simply search for the truth and use expert witnesses for the technical aspects.

The current system pits tradesman against tradesman, experience against experience and opinion against opinion – the weight of which seems to go with those “contracted” to the Board.
As a lot of prosecutions are based on audits done years after the work was completed, it is up to the practitioner to prove they are not guilty.  The Act says it’s up to the Investigator to prove your guilt but they base their case on what they see and a lot could have changed over the years.

Members of the public aren’t going to say they or a “mate” have changed things, so as the tradesman you will cop the flack. Remember when you say anything to the Board it can be used against you in any subsequent hearing.

So when they send a letter to you asking for a response to an allegation think very carefully, and respond with caution.  Seek legal advice if you are unsure – after all a dollar spent at this juncture could save you a fortune later down the line!
In our opinion the Enforcement and Prosecution system needs to be conducted in a professional manner starting with a real investigation and enforcement criteria which are re-accessed as the investigation progresses.     

Education and administrative settlements need to be explored and implemented to save careers and money. 
Some very successful consumer protection organisations exist so perhaps the Board should be looking at how they do things.
Accountability Agreement
Last week we mentioned the Board had failed to implement the new complaints procedure by 31 March 2011. This is posted on their web site
Coming soon...

From 1 July, a third complaints process will become operable

	Make a complaint about the Board under the General Complaints Process
	Tradespeople (or provisional license holders) who are unhappy with a process or procedure made by the Board


Our apologies to the Boards as it would appear the output agreement is a moving beast where the objectives and dates are renegotiated and apparently in this case a new date of 1 July was set.

Clarification
Last week we made comment about previous exemption holders being prosecuted by the Board being referred to as tradesmen. It would appear some construed this to mean that we were referring to exemption holders not being tradesmen.
This is far from the case as exemption holders play a valuable part in our industry and some perform functions far beyond the scope of the average tradesman.

Our comments were directed at individuals who are no longer exemption holders who have been doing restricted work masquerading as tradesmen qualified to do that work.

Perceptions
What perception does the manner in which the Board communicate with the public leave them with?

This was a common comment in media releases:

 “If a homeowner or building inspector believes work has been done by someone who is not authorised, or has concerns about the competency of tradespeople, they can make a complaint to the PGDB.”
This is the result of a media article and was emailed to the Board:
Hello, (name withheld), here from (Location withheld). You have a gas fitter, (name withheld), being investigated for possible dodgy gas fitting which caused an explosion. The case is in court at the moment.

This man fitted a gas hot water system in my home around 3 years ago. The board investigator is Anthony Hammond, and according to the news paper article, he wants to inspect other installations by (name withheld).

 
I am over seas at the moment, but my wife and two girls are at home. I am a wee bit concerned that the gas system may be a danger to them. Can we please get it inspected by your inspector?
Thanks very much and look forward to hearing from you, (name withheld).
Now we’ve been told by the Board that it is common for people to telephone with concerns after someone’s name appears in the paper. The Board’s response is to send an auditor, at our expense (that’s coming out of yours and my licence fees), to check the person’s installation. 

Two points come to light here, - firstly, why are we as an industry paying to make someone feel secure and secondly, what is the impact of the media releases on the industry?
Over the last few weeks we questioned the statements the Board was making in the media and the way it was making the industry look. This week we saw a change. 

An Auckland tradesman has been fined for illegally carrying out plumbing in the city.

Hao Rong Xie, of Papakura, Auckland, was fined $3500 after pleading guilty in Auckland District Court to one charge of advertising in a manner that would make the public believe he was authorised to undertake plumbing work, and one charge of completing plumbing work without the required licence.

Plumbers, Gasfitters and Drainlayers Board (PGDB) deputy registrar Kern U’ren said the fines reinforced the board’s strong stance on ensuring the highest professional standards in the industry to protect consumers.

"The regulations are clearly in place for a reason. The board wants to protect bona fide tradesmen as well as consumers."

This reads the way it should. We have also been told the Board has taken action to prevent theses people being referred to as tradesmen. Well done to the Board.
Did you see this in the Media
This was on the internet earlier in the week and was with regard to 3300 people migrating to Australia from New Zealand in the month of May

Mr Cunliffe questioned Finance Minister Bill English in Parliament, asking whether he had seen the figures that showed carpenters, plumbers and other building industry professionals were leaving the country at a rate of 20 a day.

Minister to Visit Napier
To all Plumbers, Gasfitters and Drainlayers-
· Concerned about the direction your industry is headed?
· Not sure if CPD is in or out or still in the planning?
· Wondering why you are called a Certifying Plumber, yet you don’t certify anything.
· Disciplinary levies a concern?
· Any worries at all about anything to do with the industry?
  
Come along and hear the Minister talk about the direction the National Party and the PGDB is taking your industry --
BUILDING AND CONSTRUCTION MINISTER
MAURICE WILLIAMSON
WHEN - 19th AUGUST 2011
TIME- 8.30 am    (tea and coffee provided)
WHERE - CLIVE SQUARE MEMORIAL HALL, NAPIER
 

 The Minister will answer all your questions so make sure you mark this date in your diary and attend this meeting.   

The meeting last year with local MPs was attended by 45 plumbers; you need to come along to this also to ensure our concerns ARE heard.
 

Please pass this on to others in the trade, and please also a brief reply if you are coming would be great.
Well done to the guys around Napier who took the initiative and asked their Local MP to arrange a meeting with the Minister.

Consultation

By now you should have received the consultation document on competencies from the Board. 

We believe it is very important that you respond in some way as a non response will be taken as being support for the competencies.  You’ve been given the opportunity to comment so take that opportunity and respond.

Next week we will give you our views on it in time for the July dead line.
Join the Federation

Get on the contact list by contacting Wal Gordon 
Email:  

wal.gordon@xtra.co.nz
Telephone:  
(04) 527 7977,  
Post:

PGD Federation



3 Jupiter Grove

Trentham

Upper Hutt 5019

The Final Word

This week the Final word is from the Master Plumbers May 2011 Circular to Associations.
“The Difference between Master Plumbers and the Federation is that we believe it’s better to be constructively working with decision makers, rather than destructively sitting on the sidelines and criticizing. We do not approve of the gutter politics used by the Federation when they attack individuals rather than the issues”. 
Federation response “Good on Ya”[image: image2][image: image3][image: image4][image: image5]
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